SPECIAL EDUCATION NEEDS (SEN) IN THE UNITED KINGDOM
By  Michael Imperato

The Old System

This was governed by the Code of Practice, which dates from 1994.  It outlined the five-stage approach to SEN.  At stage 4, the Local Education Authority (LEA) had to consider the need for a statutory assessment.  This would lead to the production of a statement of educational needs (Level 5).   

The Statement

This is like a doctor’s prescription and diagnosis.  It gives resources to a child and the school to help the child with special education needs.

The New Three-Stage Model

The five-stage model has been reduced to three.  These are 

(i) School (or early years) action (equivalent to stages 1 and 2 of the old code)

(ii) School (or early years) action plus (equivalent to stage 3)

(iii) School (or early years) referral for statutory assessment (equivalent to stages 4 and 5)

At the school action stage, the school is able to provide the special educational provision needed.  This requires an individual education plan (IEP).  Then there is a referral for a statutory assessment leading to a statement.

Request for assessment for a statement of special educational needs

The school or another agency (such as health authority or social services) can initiate this.  The child’s parents can, of course, also initiate the procedure.  Few parents ever seem to know of this right.  Once a statement has been requested, the LEA should advise the parents and the school after six weeks if they are going to proceed to a statement.  
Early years
The new code of practice highlights the importance of effective support for children aged three to five years. All providers of government-funded early years education should apply the code.  This would also include day-care and playgroups which receive some form of government or local authority funding.  They should all have a special education needs policy and a SENCO.  Don’t forget – assessments can apply to children under the age of two years, although this is rare.

Review

All statements must be reviewed annually for over-fives and should be reviewed twice a year for the under-fives.  An interim review should take place if there is a problem, such as a threat of exclusion.  For children transferring to a different tier of education, a statement must be amended by 15 February of the year of transfer.  It will be interesting to see how LEAs can cope with this, as some do not seem capable of considering this until June or even July before the child’s transfer.  IEPs should be reviewed twice per annum, but ideally every term.

Partnership with parents

This is given a high priority.  It stresses the need for the code fully to involve parents or those with parental responsibility.  This means that even divorced parents will be consulted.  LEAs must arrange with parents to have advice or information about “parent partnership services”.  These should provide support to the parents.  Much, though, will depend upon the quality of the staff of such parent partnerships and all this comes back to funding (from the LEA?).  Who will train these partnership services (the LEA?)  What of independent partnership services?

Pupil participation

The code says that pupils of every age must be given information they can easily understand.  How will this apply to a three- or four-year-old?  The pupils’ views play a key part in the statement review, assessment and revision.  This is a good idea in theory.  However, will the vague utterings of an immature child come back to haunt them on assessment or review at a later date?

Disputes with LEA

If the LEA refuses to assess, or does assess but refuses to statement, or produces a statement of SEN which is not what the parents require, one should appeal to the Special Education Needs Tribunal (SENT).  The parents are likely to need their own independent expert reports to counter those of the LEA.  Without reports or legal advice, the parents’ chances of success are drastically reduced.  The SENT is not particularly “user-friendly”.  Legal Aid is available for parents on limited means.  Only go to a firm with a Legal Aid franchise in Education Law.

Other challenges to the LEA

Parents can challenge the LEA if it refuses to implement a statement of SEN.  Also, it can sometimes be clear that the LEA is not putting into place anything like suitable education.   Have admission or exclusion procedures been wrongly applied to a child with SEN? 
      In all these instances, one can proceed by way of judicial review.  Again, there is a tight time-limit of three months.  Legal aid will be available in the child’s name regardless of the parents’ income.  Therefore, there should be no fear for the parent in going to a lawyer in respect of costs. 

Conclusion

Obtaining a statement of SEN remains probably one of the most important things a parent can do to assist their child’s education.  It can be a turning point.  Parents need to be prepared to fight not only for obtaining a statement itself, but then to obtain a detailed and effective statement.  Obtaining advice from charities and even lawyers should be seen as an essential, rather than a luxury.  Legal aid may well be available.  If in doubt, seek advice.  Do not be “fobbed off” by the school or the LEA.  

                 Every child with a significant disability requires legal advice as to their educational provision.
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